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SPOOK OF EARL
The Spirit and Specter
of the Warren Court

ALEX KOZINSKI

I have been assigned the task of criticizing the Warren Court, which, in the context
of this love-fest, is rather like being asked to disclose embarrassing things
about Santa Claus at a Christmas Partv, or perhaps like being the master of ceremo-
nies at a Mother Teresa roast. On the other hand, for a conservative like myself,
what could be a more tantalizing target? After all, I have actually been hired to take
potshots at the very embodiment of judicial activism, the antithesis of judicial
restraint, the big, bad Warren Court. Where, oh where, does one begin?

Any criticism of the Warren Court—at least any honest and fair criticism—
must start with the acknowledgment that this was a truly great Court, that many of its
members were giants of our modern jurisprudence. It was a Court imbued with
vision and courage at a time in our nation’s history when vision and courage were
scarce commodities. | am referring in particular to the Court’s desegregation cases,
starting with Brown v. Board of Education' and, perhaps more importantly, follow-
ing through with the later cases? in the face of fierce political opposition and popular
defiance.3 Had the Warren Court done nothing else of substance, it would surely
rank among the greatest of Supreme Courts.

Good as it was for the country that the Warren Court confronted the desegrega-
tion cases so early in its tenure, it may not have been the best thing for the Court
itself. Let us face it: Effectivelv overruling a fifty-eight-year-old precedent,* staring
down angry Southern politicians, precipitating a constitutional crisis when the
president was required to call out federal troops to force Arkansas to integrate its
schools, 5 suffering the vilification of so many citizens and ultimately coming out
triumphant—all that is prettv heady stuff, even for the likes of Supreme Court
Justices. The experience must have taught the Justices, and Earl Warren in particu-
lar, a thing or two: the importance of sticking to principle, the need for persistence,
the absolute necessity of ignoring popular discontent with constitutionally based
decisions.® Earl Warren himself learned of the influence a Chief Justice could have
on his colleagues and the crucial importance of leadership within the Court.”

But there were some other lessons the Court no doubt learned from the deseg-
regation cases, lessons that may have contributed to some of its more dubious later
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actions. The first concerned power: by precipitating a sea change in the area of race
relations, the Court sensed the full sweep of its authority. If it could force the
integration of schools and colleges, bus terminals® and other public facilities in states
where many still thought about the days of slavery with nostalgia, what was there the
Court could not do? The second lesson, more subtle but perhaps more important,
had to do with justice. As Richard Kluger’s book about the Brown decision pro-
claims,” what was at stake there was not merely an abstract constitutional principle,
but also a matter of “simple justice.” Now it is certainly a happy coincidence when
the constitutional result is also the morally just result. But the two do not inevitably
go together: For example, it may be constitutional to impose an income tax, !0 but
few taxpavers think their taxes are just. The Constitution savs aliens are entitled to
less solicitude than American citizens, 1! but some argue that justice requires equal
treatment for all people. And in what is perhaps the most cgregious example of
constitutional injustice, Article Two, Section One, requires that a candidate for
president be a natural-born citizen and, alas, although 1 am a citizen and was born
quite naturallv, = well, vou understand.

It is, of course, impossible to know for sure, but I suggest that the struggle and
eventual triumph of the Court in the desegregation cases may have imbued some of
its members—and Chief Justice Warren in particular—with the notion that the
Court can serve as a powerful force for good, and that it should usc its enormous
power to make society more just—or at least to bring socictv into line with the
Court’s vision of justice. Chief Justice Warren wrote in 1955 that “it is the spirit and
not the form of law that keeps justice alive.”!Z But if doing justice, rather than
following the Constitution, becomes the prime objective, the constitutional lever for
achieving that just result becomes a secondary consideration; means to the end are
mined from the crevices between the lines of constitutional text, or fabricated by
stretching constitutional language beyond recognition. But focus on righting wrongs
the Court did, seemingly pursuing a manifesto like that admirably expressed on Earl
Warren's gravestone:

Where there is injustice, we should correct it;

where there is poverty, we should eliminate it;

where there is corruption, we should stamp it out;

where there is violence, we should punish it;

where there is neglect, we should provide care;

where there is war, we should restore peace;

and wherever corrections are achieved we should add them
permanently to our storehouse of treasures. !>

Perhaps the best example of the Warren Court’s penchant for tackling major
social problems is the redistricting cases of the early and mid-1960’s.1* The central
claim in these cases was relatively straightforward, and like the desegregation cases,
these inspired an appeal to simple justice: The fellow down the road casts a vote that
is twenty times more powerful—sometimes a hundred times more powerful—than
mine. That is just as if I get to vote once while he votes twenty times. Now is
that fair?

Claims of such inequity grew out of the failure of many states to reapportion
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political districts to keep pace with growing and shifting population patterns. In the
nation as a whole in 1961, counties with a population under 25,000 had more than
twice as many representatives as counties of over 100,000.1% In thirteen states,
districts encompassing less than a third of the population could elect solid majorities
in both houses of the legislature.16 The Tennessee legislative districts challenged
in Baker had population disparities exceeding 22 to 1. In 1960, one California
state senator represented 14,000 constituents, while another—the one from Los
Angeles—represented six million.17 The Court had last confronted malapportion-
ment in 1946 in Colegrove v. Green,!8 when it held the issue nonjusticiable under
the political question doctrine. By 1962, however, the Court was ready to deal with
the issue and overruled Colegrove, much to the dismay of Justice Frankfurter, the
author of the famous plurality opinion in that case.

Reversal of precedent is nothing new, and recent precedents are more easily
overruled than ancient ones.19 But what the Court did in Baker v. Carr, Reynolds v.
Sims, and the other reapportionment cases was not merely to reconsider a judgment
made just sixteen years earlier. By everyone’s acknowledgment, what the Court did
was to defy a century of constitutional history, 2% not to mention the language of the
Fourtcenth Amendment. ?!

The problem, as the Court saw it, was this: Although the system in many states
had fallen badly out of kilter, apportionment decisions were the province of state
legislatures, which had every incentive to maintain the status quo. As the Court well
understood, all legislators, regardless of political persuasion and party athliation, put
one interest above all others: their own reelection. Legislators from low-population
rural areas, who had lost voters to higher-density urban areas, would never vote for a
plan that exported their jobs to a bunch of lucky city boys. In many states there was
no other mechanism for achieving the redistricting that the legislature refused to
perform. Consequently Tennessee had not been reapportioned since 1901, even
though state law called for reapportionment every ten years.?* The political system,
then, was sort of like a large turtle that had fallen on its back and could not right itself
without help from an outside force, and the Court saw itself as that force.2*

The reapportionment cases thus had two of three key ingredients in common
with the desegregation cases: an apparent injustice and the power to do something
about it. More tenuous was the third ingredient, the one the Court needed to
legitimate its actions: a constitutional basis for its decision. Many years earlier, in
Luther v. Borden,25 the Court had rejected the Constitution’s Guaranty Clause—
which purports to ensure a republican form of government—as a source of judicial
authority to second-guess the legitimacy of state governments.2¢ The Court might
have reconsidered or narrowed Luther, but instead it reached into the magic hat of
equal protection, which had served so well in the desegregation cases, and pulled out
the novel doctrine of “one man, one vote.”

“One man, one vote” ranks right up there with “a chicken in every pot” and
“two cars in every garage” as one of the all-time great political slogans, but it leaves a
lot to be desired as a constitutional doctrine. To begin with, using the Equal
Protection Clause, which concerns individual rights, to resolve structural ques-
tions of governance is itself a bit of a stretch. By and large, individual rights and
government structure are covered by separate provisions in the Constitution;
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equal protection seems eminently better suited to the former type of issue than to the
latter.

More important, however, applying equal protection principles to questions of
governance raises exotic questions about just exactly what equality means in that
context. In the Court’s view, equality is achieved by giving every voter not onlv a
single vote, but also an equally weighted vote. According to the Court, in one of its
most celebrated phrases, “Legislators represent people, not trees or acres.”2 Well,
that’s certainly a constitutional conversation-stopper; the only thing one can sav in
response is “So what?” To derive the principle that everyone's vote must have an
equal weight, regardless of other circumstances, takes more than this colortul rhe-
torical flourish. In its struggle to find a constitutional rationale for its decision, the
Court suggested that to give someone a vote that is weighted less than someone else’s
diminishes the first person’s rights of citizenship. But this is a circular argument. for
there is nothing about the right of citizenship per se that calls for an equally weighted
vote—unless the Court savs 1t does.

In fact, as is pointed out by Justice Frankfurter's dissent in Baker, 2 and Justice
Harlan’s in Reynolds, 2 it is perfectly plausible and rational to give votes different
weights depending on other circumstances; indeed, to do so may serve the purpose of
equality. The classic example, of course, is the U.S. Senate, where voters in Nevada
and Rhode Island get to cast votes twenty-eight times more powerful than voters in
California.30 Does this make the voters of California second-class citizens? Would
true equality be better served if both houses of Congress were elected based on
population alone, and the interests of such people-poor states as Nevada and Alaska
were overlooked?

The fact is, legislators are elected by people but, in a very real sense, they also
represent the nonhuman resources in their districts, such as forests and acres of
arable land. At least one of the members of the Reynolds majority, Justice Douglas,
seemed to recognize this idea later in Sierra Club v. Morton, 3! where he argued that
trees and other inanimate objects should be given standing for purposes of environ-
mental litigation. One might have asked Justice Douglas, if trees should be entitled
to sue in court, why shouldn’t they also be represented in the legislature?

A plausible argument can also be made that strict equality of numbers does not
accurately measure true equalitv of participation in government: The remoteness of
rural voters from government services, and the difficulty rural voters have in gaining
access to their representatives, might justify burdening these representatives with
smaller constituencies.

At bottom, what the Warren Court did in the reapportionment cases was to rely
on a particular political theory—the theory of strict voter equality—rather than a
constitutional principle. In the vears that followed, the country’s political structure
has been recast in the Court’s image, as exact population equality became the
hallmark of subsequent reapportionments. 32

Whether this is a good thing or not is difficult to say. The tendency, of course, 1s
to believe we live in the best of all worlds and to consider alternative realities as
necessarily inferior. But let me try to conjecture at least some possible ill effects of
totemistic adherence to population equality as the hallmark of reapportionment.
The major effect of apportionment based on population to the exclusion of «"er
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criteria is that political power follows the voters the way water flows downhill. And a
good thing, too, you might say. But perhaps, as the song goes, it ain’t necessarily
50.33

The tendency for votes to ebb and flow with demographics has meant that
political power has shifted from rural areas to urban ones, and then from the inner
cities to the suburbs.3* Is it really wise, is it prudent, to have political power readily
mimic, and thus reinforce, demographic changes? We are indeed a society of voters,
but we are also a society of land and forests, of governments and institutions. There
is something to be said for the view that voters should not be able to take their
political power with them quite as easily as they root up their possessions, leaving
those who stay behind—those on the farm, those in the inner city—with a decaying
infrastructure and no political base to sustain it.

A system, such as existed in many states before Baker and Reynolds, where shifts
in political power lag substantially behind shifts in population density, tends to
discourage the easy decision to abandon one place for another, which we in America
have come to take for granted. Are you unhappy with local schools? Don't like the
traffic? Not enough police protection? Find yourself greeting new neighbors with
“There goes the neighborhood”? Don’t bother sticking around and trving to make it
work. The cheap and easy answer is to pick up vour marbles and move elsewhere,
exacerbating the problems in the place you are leaving, and adding new problems to
the one you are going to.

The strict population-based model may also have had some deleterious effects
on racial and ethnic reapportionment. When it comes to providing remedies for
such things as minority vote dilution, strict adherence to “one person, one vote” is
usually a hindrance, not a help.3% As Professor Lani Guinier observes, “The upshot
of absolute population equality as the basis for representation is that equipopulous
districts are more important than districts that preserve communities of interests or
leave neighborhoods intact.”36 There’s something to be said for a regime that allo-
cates greater political power to a neighborhood ravaged by white fight—based
precisely on the notion that schoolhouses, parks, libraries, and public swimming
pools don't vote, but do require a political base for their continued upkeep. Such a
regime might provide a far more honest and satisfving solution to the practical
political problems of minorities than do endless quibbles about whether a district’s
lines are sufficiently straight or encompass precisely the right number and ethnic
mix of voters.3”

Whether or not vou are persuaded that the one person -one vote svstem of
governance is worse than the alternatives, it is nevertheless troubling that such a
profound, such a pervasive and permanent change in the wav we operate as a
society, was effected by the judgment—the political judgment—of nine government
officials who themselves are insulated from the political process.

Nor was reapportionment the only area where the Warren Court saw its mission
as righting serious injustice with relatively little guidance from the constitutional
text. Another area is criminal procedure, where the Court erected a number of rules
governing the admissibility of evidence against defendants in criminal cases. That
there was a need for restraining unfair and often unlawful police tactics is pretty
clear, so it is difficult to take issue with the Court’s objectives. Yet one cannot but
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marvel at the deus ex machina boldness of, for example, the Miranda litany38 or the
“reasonable expectation of privacy” standard derived from Katz v. United States.39

Nevertheless, you say, we ought not to quibble too much with the Court’s
methods: After all, it did manage to curb widespread police misconduct. Well, I was
asked to contribute to this volume precisely to quibble, so I had better quibble with
gusto. To begin with, there may well be more police misconduct still going on out
there than we like to believe: it is hard to know, but some clues suggest that the rules
adopted by the Supreme Court may only have driven the problem underground.
The recent report of New York’s Mollen Commission, for example, faces up to the
open secret, long shared by prosecutors, defense lawyers and judges, that perjury is
widespread among law enforcement officers.*0 As Alan Dershowitz has written, !
new rules about what goes in the courtroom haven’t changed the conduct of the
police so much as encouraged them to perfect the fine art of “testilving.” The advent
of the home video camera has also started to offer us a glimpse of how police
sometimes act when they don'’t think their conduct will be revealed in court.*2

If these indications are typical, it may well be that we have only marginally dealt
with the misconduct problem, but have added to it another, more serious problem.
We mav have engendered among law enforcement officials the Dirty Harry ethic—
that constitutional rules are obstacles, placed in their path by criminal-coddling,
pointy-headed, liberal judges, and that conscientious police officers must lie in
court and otherwise cover up for cach other. Perhaps it would have been wiser to
leave the problem of police misconduct to the political branches of government,
rather than fostering the complacent faith that there is no neced to do anvthing
because the courts—under the banner of the Constitution—have solved the
problem.

And, while I'm quibbling, let me point out how very little is left of the Warren
Court legacy in this area. The exclusionary rule is now so riddled with exceptions
that it is the rare case indeed when evidence seized in a questionable manner is
actually thrown out. The “reasonable expectation of privacy” standard, having had
no constitutional mooring to begin with, and being devoid of objective meaning in
any event, has become a means more of validating dubious searches than of throw-
ing out unlawful ones.*> And the expansion of federal habeas supervision over state
convictions, itself a bold Warren Court departure from almost two centuries of
precedent, alas is still with us, particularly in death penalty cases. But it is now so
mired in the procedural quicksand of exhaustion, deliberate bypass, adequate and
independent state grounds, abuse of the writ, and retroactivity, that the question of
whether the defendant had a fair trial often gets lost in the process.** Nor, on the
other side, should we overlook that the availability of federal habeas review—and the
stay of execution that often comes with it—has turned the great writ into a pro-
cedural endgame that many death row petitioners use to postpone the inevitable,
sometimes for years or decades.*®

Perhaps as troubling as the areas where the Warren Court chose to mold society
in its own image are the areas it ignored. As Professor Richard Epstein has pointed
out, this was a quiescent time for Takings Clause jurisprudence. In the same vein,
between 1953 and 1969, there were only four copyright cases before the Court. Only
three cases even mention the Contract Clause;* the majority actually addressed (but
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of course rejected) the Contract Clause claim in only one of the three,47 while in the
other two cases the Contract Clause claim merited mention, and rejection, only in
the dissent.*® There were a mere three trademark cases, only one of which even
discussed a substantive aspect of trademark law.4® The Court just was not much
interested in the problems of the business and property owner. The Court did take a
variety of cases involving labor law and antitrust, but the results were over-
whelmingly against business and property interests. >0

Every Court, of course, reflects the philosophy and interests of its members, but
evenhandedness is particularly important for an activist Court, as the Warren Court
surely was. The Constitution features a variety of clauses protecting property and
contracts no less prominently than those protecting speech, religion, and the other
rights the Warren Court was so fond of enforcing. When a Court is activist—that s,
when it reads constitutional protections broadly—it easily becomes subject to the
charge that it is not following the Constitution but rather pursuing its own judgment
of good and bad. The charge is less likely to stick if the Court adopts an activist stance
toward all constitutional claims, not merely those the judges happen to favor as a
matter of policy.

It is impossible, alas, to accuse the Warren Court of an overwhelming degree of
evenhandedness when it comes to constitutional claims. Contrast, for instance, the
following two Warren Court cases: New York Times v. Sullivan®! and Williamson v.
Lee Optical.>? What can [ possibly say about Sullivan that has not already been said?
You could, of course, read the opinion again, or, better yet, read Anthony Lewis’s
excellent book, Make No Law: The Sullivan Case and the First Amendment. Or,
best of all, read the brilliant review of Tony’s book in, the Columbia Journalism
Review, authored by a certain Ninth Circuit Judge whose name modesty forbids me
to mention. >3 Sufhce to say that Justice Brennan, speaking for a unanimous Court,
gave the First Amendment a broad and generous reading. Never mind that the
constitutional text only prohibits laws abridging freedom of speech and freedom of
the press, and here the Court was dealing with a libel lawsuit. The effect of such a
lawsuit would be no different than a law prohibiting publication outright, Justice
Brennan said, because the crushing liability from a verdict would effectively stifle
free expression. >

Now, I have no trouble at all with Sullivan. In fact, I think it's an excellent
example of the vigor with which judges and Justices should approach constitutional
provisions that protect individuals from government oppression.

Contrast this, however, with the other case | mentioned, Williamson. There the
Court considered an Oklahoma law that forbade opticians from grinding lenses, or
even fitting a customer’s own lenses to a new set of frames, without a prescription
from an opthalmologist or an optometrist.>> The district court had found that an
optician could, with the simplest measurement, determine the power of a lens, even
a broken one, and grind a new one of equivalent power.>¢ And making a new frame
for existing lenses certainly seems not to require a vast amount of medical expertise.
Plainly what had happened was that the opthalmologists and optometrists had sim-
ply out-lobbied the opticians: They had convinced the Oklahoma legislature to give
them a monopoly at the expense of both the consumer and the opticians.

How did the Supreme Court react? It struggled mightily to stay awake. Ex-
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tremely uninterested in interfering with legislative judgements in the economic
sphere, the Court bent over backwards to validate the entirely irrational and ineff.
cient legislative judgment.

To be sure, Sullivan and Williamson are different in many ways and one cannot
fault the Court merely for upholding a novel constitutional claim in one but not in
the other. There is, however, a contrast in the zeal with which the two opinions go
about their constitutional task. In Sullivan, Justice Brennan literally breathes life
into the terse words of the First Amendment. He considers carefully not only what
the language savs. but what it means, what its purpose is. The amendment embodies
“a profound national commitment to the principle that debate on public issues
should be uninhibited, robust, and wide open.”57 Justice Black’s concurrence char-
acterizes the libel suit against the New York Times as not merely a private dispute
as it easily and fairly could have been characterized—but as
a “technique for harassing and punishing a free press”s$ for supporting civil rights
activities within the state of Alabama. “To punish the exercise of [the] right to

between private parties

discuss public affairs or to penalize it through libel judgments,” Black argues, “is to
abridge or shut off discussion of the very kind most needed.”

Contrast the ringing declarations of constitutional principle in Sullivan with
this memorable prose from Williamson: “An eyeglass frame, considered in isolation.
is only a piece of merchandise. But an eyeglass frame is not used in isolation

itis used with lenses; and lenses, pertaining as they do to the human eye, enter
the field of health. 760 So it makes perfect sense to regulate the sale of frames because
frames are connected to lenses and lenses pertain to eyes, and the evebone’s con-
nected to the thighbone, and the thighbone’s connected to the trombone. Even if
vou don't find this as silly as I do, you do have to wonder what Williamson would
have looked like if the underlying claim there—namely that opticians and con-
sumers were being sold down the river so that optometrists and opthalmologists
could get rich—had been treated with as much respect and empathy as the New York
Times’s claim in Sullivan.

And herein lies my final quibble with the Warren Court—and a fairly major
quibble it is. By staking out certain constitutional areas in which it took an intense
nterest, and giving short shrift to others, the Warren Court contributed to the now
widespread perception that there really is no such thing as constitutional law, that it’s
all a matter of the philosophy of the particular judges who are making the decision.
This is a view that has come to dominate the thinking in our law schools and in the
profession. It is certainly the view held firmly by those who pick judges and Justices
in Washington, regardless of political party. The effort to create constitutional law
by picking just the right individual (or by blocking the wrong individual) is the name
of the game for both Democrats and Republicans. This attitude, if it persists, will
mean that the Warren Court has essentially made itself obsolete. Who, after all_ in
the current climate would dare nominate, much less confirm, a former member of
the Ku Klux Klan?0! A politically active and highly outspoken law school pro-
fessor?©2 A politician who was responsible for the wartime internment of Japanese
Americans, and who then opposed their return saying, “If the Japs are released, no
one will be able to tell a saboteur from any other Jap”?63

The Warren Court is often compared to a bevy of Platonic Guardians.5* But to
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my mind there’s a better Greek analogue for the Court: Icarus, whose flight toward
the sun was noble, daring, dazzling, and set air travel back years. The Court at times
shook the surly bonds of precedent and text, and struck out for the sun of Justice
itself. In doing so, it may have clipped the wings of future Courts. But it has also
forever changed the way we look at the sun.
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I thank Mark Ouweleen, my law clerk, for his valuable assistance with this article.
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