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SPLITTING

THMEDIFFERENCE

PROPOSITION: The same lawyer should
represent both sides on appeal.

BY BLAIR HOFFMAN

L. INTRODUCTION

Currently, on appeal, one attorney represents the appellant and
another the respondent. This practice, although ingrained in our soci-
ety by centuries of mindless repetition, is far inferior to having the
same attorney represent both sides. Beginning in law school attorneys
learn to see, and hence to counter, both sides of a question, an ability
that greatly enhances their advocacy skills. Our judicial system should
make better use of these skills than it does now.

Having the same attorney represent both parties (1) enhances the
quality of the advocacy, (2) is fairer, and (3) is more efficient. I do not
advocate that the same attorney must represent both parties—on
occasion multiple attorneys might be useful—but courts should per-
mit, even encourage, a single attorney to represent both sides. Ethical
obligations, properly understood, do not stand in the way.

I1. ARGUMENT

A. QUALITY OF ADVOGAGY

All attorneys know that when they develop an argument, they learn
its strengths and weaknesses better than anyone else ever can. All
experienced advocates have experienced the queasy feeling that their
argument has a major weakness, and then, later, the relief and exhila-
ration when their opponent has overlooked that weakness. Any good
advocate can counter his or her arguments betier than a newcomer
who did not develop them. An attorney who makes an argument can

Blair Hoffman is a judicial staff attorney with Justice Ming Chin of the California Supreme
Court in San Francisco. The views expressed in his submission are not those of the Supreme
Court—aor even the author.
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best attack it, and then defend it from that attack. Our judi-
cial system does not take advantage of this ability. But it
should. To maximize the quality of advocacy, the attorney
who writes the appellant’s opening brief should also write
the respondent’s brief, for that attorney best knows the
weaknesses in the first brief. That attomey also knows the
weaknesses in the respondent’s brief and can best defend
the original arguuments; thus, that attorney should also write
the reply brief. Oral argument is similar.

A system of jurisprudence that values excellence in
advocacy, as ours claims to, should encourage a single attor-
ney to make all the arguments and counterarguments.

B. FAIRNESS
Our system of jurisprudence is based on the notion that an
advocate presents each sidek position and a neutral arbiter
makes the decision. The system
works fairly well but has a basic
flaw: Attorneys, being human,
have unequal abilities. Inevitably,
some can advocate a position
better than others. This circum-
stance makes the system inher-
ently unfair. The wrong side
occasionally prevails because it
has the better advocate rather
than the better argument. But if
the same attorney represents
both sides, this unfairness is
eliminated, to the betterment of
the judicial system if not of the
party that would otherwise have
the superior attorney.

C. EFFIGIENCY

Having two attorneys do what a
single attorney can do better is
inefficient and cost-ineffective—
a critical factor in these days of
skyrocketing legal costs. 1 sug-
gest that the appellant should
pay the attorney for perfecting the appeal and preparing the
appellant’s opening brief. So far no efficiency benefit would
have accrued. But the respondent would benefit greatly;
preparing the respondent’ brief would be much easier if the
same attorney did it. Because the appellant in effect helps
pay for the respondents brief, I suggest that the respondent
pay for the reply brief. The two parties could equally divide
the costs of preparing for and attending oral argument—
and these costs would obviously be far less than the costs of
two attorneys. This system would also expedite the appeal,
as the respondent’s and reply briefs can be written more
quickly than if done by someone else.

D. ETHICAL DBLIGATIONS

- Pedants and purveyors of pettifoggery might object that
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lawyers® ethical obligations and the Rules of Professional
Conduct (the rules) prohibit them from representing both
sides. 1 disagree. Aside from the fact that rules can be
changed as progress requires, the rules, properly construed,
present no impediment to my position.

True, an attorney owes an undivided duty of loyalty
to the client. (Flatt v. Superior Court, 9 Cal. 4th 275,
282-283 (1994); see Rule 3-310.) But attorneys are well
trained to shift positions rapidly Why waste that training?
The appellate process is segmented. The attorney need not
represent both sides simultaneously. (Cf. Flatt v. Superior
Court, supra, at 284.) An appellate attorney can easily give
undivided loyalty (o the appellant while preparing the
appellant’s opening briel, then to the respondent while
preparing the respondent’s brief, then back to the appel-
lant for the reply brief. At oral argument, a single attorney
can easily sit in the appellant’s
chair until the case is called, then
argue for the appellant, then sit
down in the respondent’s chair,
then argue for the respondent,
then sit back in the appellant’s
chair and make any rebuttal,
each time giving the client full
undivided loyalty. I admit it is a
bit difficult to parse preparation
for oral argument this way. But
preparation is just that: prepar-
ation, not advocacy. A foolish
absolutism is the hobgoblin of
little minds. (Cf. Emerson,
Essays: “Self Reliance.™)

An attorney must also not
violate a client’s confidences.
(Flatt v. Superior Court, supra, 9
Cal. 4th at 283.) On appeal, this
presents no problem. An appeal
is based solely on the appellate
record and the law. Any experi-
enced appellate attorney knows
that consulting with the client
regarding the appeal is rarely helpful and usually counter-
productive. It might be useful to consult with the appellant
to map strategy, but preparing the respondent’s brief just
means answering the arguments in the appellant’s brief.
Communicating with the respondent (other than to present
the bill) is unnecessary and can only cause confusion and
waste time. No realistic threat to client conﬁdennahty exists
at the appellate level.

111 coNcLusioN

The triad of excellence in advocacy, faimess, and eﬁiqency is
unassailable. As we progress into the new millennium, we
should finally rid ourselves of time-encrusted, fossilized
notions and examine matters afresh. The same attorney
should represent both sides on appeal. E

Blair Hoffman

California Lawyer

noyz Buix Buerx





